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BEFORE THE BOARD OF INDUSTRIAL INSURANCE APPEALS
STATE OF WASHINGTON

IN RE: EDWIN S. MAKOTSI DOCKET NO. 15 20961

ORDER VACATING PROPOSED DECISION
AND ORDER AND REMANDING THE APPEAL
FOR FURTHER PROCEEDINGS

N N N N N

CLAIM NO. SD-71058

Edwin S. Makotsi alleges he sustained an occupational disease while in the course of his
employment with Paccar, Inc. The Department rejected the claim and Mr. Makotsi appealed. The
self-insured employer filed a Motion for Summary Judgment. Our industrial appeals judge granted
summary judgment and affirmed the Department order without holding a hearing on the employer's
Motion for Summary Judgment. The judge directed in writing that an oral hearing on the motion
would be waived unless a party requests it. Mr. Makotsi asks the Board to reconsider the judge's
decision. Because the record does not show Mr. Makotsi expressly waived his right to an oral hearing
on the employer's motion, it was error to grant summary judgment. The Proposed Decision and
Order dated April 27, 2016, is vacated and this appeal is REMANDED FOR FURTHER
PROCEEDINGS.

DISCUSSION

Washington Administrative Code (WAC) 263-12-11801(2)(b) provides, in relevant part, as
follows: "All summary judgment motions will be decided after oral argument, unless waived by the
parties." Here, no oral hearing was held on Paccar's summary judgment motion. In our industrial
appeals judge's Amended Litigation Order, she wrote that oral argument would be deemed waived if
the parties do not request oral argument. But it has long been held that a "waiver" is an "intentional
relinquishment or abandonment of a known right or privilege."* The record in this appeal does not
show the judge informed Mr. Makotsi that he had the right to present oral argument in opposition to
Paccar's Motion for Summary Judgment. Mr. Makotsi did not expressly waive the right to an oral
hearing. Before granting a motion for summary judgment, an industrial appeals judge must ensure
the parties understand they have the right to a summary judgment hearing, and either hold an oral
hearing or obtain an express waiver, memorialized through either a transcript or a report of
proceeding. WAC 263-12-11801(2)(b).

This appeal should be remanded to the hearings process so a conference may be held during

which the industrial appeals judge shall explain the summary judgment process, the burden

1 Johnson v. Zerbst, 304 U.S. 458, 464 (1938).
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Mr. Makotsi has, and provide him with time to file an additional response to the Motion for Summary
Judgment if he so chooses. In addition, a hearing should be held to hear oral argument on the
summary judgment motion unless the parties expressly waive that option after the judge explains the
process.
ORDER

This appeal is remanded to the hearings process, as provided by WAC 263-12-145(4), for
further proceedings as indicated by this order. Unless the matter is settled or dismissed, the industrial
appeals judge will issue a new Proposed Decision and Order. The new order will contain findings
and conclusions as to each contested issue of fact and law. Any party aggrieved by the new
Proposed Decision and Order may petition the Board for review, as provided by RCW 51.52.104.
This order vacating is not a final Decision and Order of the Board within the meaning of
RCW 51.52.110.

Dated: June 20, 2016.

BOARD OF INDUSTRIAL INSURANCE APPEALS

s/
DAVID E. THREEDY Chairperson
s/
FRANK E. FENNERTY, JR. Member
s/
JACK S. ENG Member
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Addendum to Decision and Order
In re Edwin S. Makotsi
Docket No. 15 20961
Claim No. SD-71058

Appearances
Claimant, Edwin S. Makotsi, Pro Se
Self-Insured Employer, Paccar, Inc., by The Law Office of Robert M. Arim, PLLC, per Robert M.
Arim

Department Order(s) Under Appeal

In Docket No. 15 20961, the claimant, Edwin S. Makotsi, filed an appeal with the Board of
Industrial Insurance Appeals on September 24, 2015, from an order of the Department of Labor and
Industries dated September 1, 2015. In this order, the Department rejected Mr. Makotsi's claim.

Petition for Review

As provided by RCW 51.52.104 and RCW 51.52.106, this matter is before the Board for review
and decision. The claimant filed a timely Petition for Review of Proposed Decision and Order issued
on April 28, 2016. The self-insured employer filed a response to the Petition for Review.
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